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DETAILED ACTION 
Request for Continued Examination (RCE) 
The RCE filed on November 3, 2008 lias been processed. A non-final follows. 
Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 3, 5-21 , and d23-28 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. 

Claims 3, 5-21 , and 23-28 recite a method. Based on Supreme Court precedent, 
a proper process must be tied to another statutory class or transform underlying subject 
matter to a different state or thing {Diamond v. Diehr, 450 U.S. 175, 184 (1981); Parker 
V. Flook, 437 U.S. 584, 588 n.9 (1978); Gottschalk v. Benson, 409 U.S. 63, 70 (1972); 
Cochrane v. Deener, 94 U.S. 780,787-88 (1876)). Since neither of these requirements 
is met by the claim, the method is not considered a patent eligible process under 35 
U.S.C. 101 . To qualify as a statutory process, the claim should positively recite the 
other statutory class to which it is tied, for example by identifying the apparatus that 
accomplished the method steps or positively reciting the subject matter that is being 
transformed, for example by identifying the material that is being changed to a different 
state. 



Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 3, 5-21, and 23-28 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kiel (2003/0027549) in view of Cromer (7,1 13,497). 

Kiel discloses the invention substantially as claimed; however, Kiel does not 
disclose assigning a subscriber a second downstream bandwidth which allows 
downstream data flow at a level more restrictive than the first downstream bandwidth 
when the downstream balance of the account of a subscriber of the network drops 
below a defined level and for each account, crediting the balance of the respective 
account on an intermittent basis; decreasing the amount of bandwidth allocated to a 
particular user in response to a high rate of usage and increasing the amount of 
bandwidth allocated to a particular user in response to a low rate of usage and restoring 
a user to a default bandwidth in response to passage of time without usage; dynamically 
adjusting the amount of available bandwidth to each of the users by allowing data to 
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flow at a level less than a first level of bandwidth allocated to a particular user by 
lowering the amount of throughput in response to a high rate of usage and allowing data 
to flow at the first level in response to a low rate of usage after a passage of time with a 
low rate of usage; dynamically adjusting the amount of available bandwidth to each of 
the users by increasing the amount of bandwidth allocated to a particular user in 
response to a high rate of usage and restoring a user to a default bandwidth in 
response to passage of time without usage; dynamically adjusting the amount of 
available bandwidth to each of the users by allowing data to flow at a level higher than a 
first level of bandwidth allocated to a particular user by raising the amount of throughput 
in response to a high rate of usage and allowing data to flow at the first level in 
response to a low rate of usage after a passage of time with a low rate of usage. 
Cromer teaches bandwidth management comprising restricting bandwidth (col.8, lines 
1 1-60). It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to incorporate the teachings of Cromer within Kiel for the motivation 
of further regulating wireless consumption. 

Response to Arguments 
Applicant's arguments filed November 3, 2008 have been fully considered but 
they are not persuasive. The Applicant argues that neither reference discloses or 
teaches bandwidth restriction. In response, Cromer teaches restricting bandwidth once 
a threshold level is reached. Referring back to FIG. 3, the process then proceeds to 
decision block 304, where a determination is made whether the aggregate bandwidth 
utilization of a particular client is greater than a preset threshold level. Again, the 
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threshold levels are driven by policies. In a preferred embodiment, the policy would set 
the threshold to a fifty percent level if the wireless LAN currently has only one active 
user. An active client is defined as a client that has utilized bandwidth within the 
predetermined time interval (i.e. 10 minutes) The policy sets the threshold level to 
twenty percent when there are less than ten and greater than one active clients on the 
wireless LAN. The policy sets the threshold level to ten percent when there are less 
than fifty and greater than ten active clients. Above fifty users, the threshold level is set 
to five percent. Of course, in alternative preferred embodiments, the thresholds can be 
policy driven based on other criteria other than a number of users, such as a policy 
based on geography, for instance. If the determination at step 304 is that the aggregate 
bandwidth utilization is greater than the threshold level for a given client, the process 
proceeds to step 306 where a determination is made whether the client that has 
exceeded the threshold level is on a Restricted List. The Restricted List is a list of client 
IP addresses for clients that have aggregate bandwidth utilizations that exceed the 
current threshold level. The Restricted List is stored in the access point and is 
accessed during step 306. If a determination at step 306 is made that the threshold 
exceeding client is not on the Restricted List, the process proceeds to step 308, where 
the threshold-exceeding client is added to the Restricted List stored in the access point. 
Thereafter, the process returns to step 302 to again calculate the aggregate bandwidth 
utilization for each active client. If a determination is made at step 306 that the 
threshold-exceeding client is on the Restricted List, the process returns to step 302. 
Referring back to decision block 304, if a determination is made that the aggregate 
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bandwidth utilization is not greater than the threshold level for a particular client, the 
process proceeds to decision block 310, where a determination is made whether the 
particular client determined to be not utilizing aggregate bandwidth in excess of the 
threshold level is on the Restricted List. If the client is not on the Restricted List, the 
process returns to step 302, where aggregate bandwidth utilization is again calculated. 
If the particular client was on the Restricted List, but is determined at step 304 to no 
longer be exceeding the threshold level for its aggregate bandwidth utilization, the 
process proceeds to step 312, where the client is removed from the Restricted List, 
step 302 (col.8, lines 1 1-60). 

.Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lalita M. Hamilton whose telephone number is (571 ) 

272- 6743. The examiner can normally be reached on Tuesday-Thursday (6:30-2:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kalinowski Alexander can be reached on (571) 272-6771 . The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 



Application/Control Number: 10/626,629 Page 7 

Art Unit: 3691 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Lalita M Hamilton/ 

Primary Examiner, Art Unit 3691 



